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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY. 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 22, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF A RULING LETTER AND 
REVOCATION OF TARIFF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF DISK CARTRIDGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and revocation of treatment relating to tariff classification of disk 
cartridges. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
disk cartridges under the Harmonized Tariff Schedule of the United 
States (HTSUS), and revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Comments are invited on 
the correctness of the proposed action. 


DATE: Comments must be received on or before February 4, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 
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FOR FURTHER INFORMATION CONTACT: Robert F Altneu, Gen- 
eral Classification Branch, (202) 927-2403. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility”. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
disk cartridges. Although in this notice Customs is specifically referring 
to one ruling, NY C81051, this notice covers any rulings on this mer- 
chandise that may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing databases for 
rulings in addition to the one identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the merchandise subject to this notice, should ad- 
vise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States (HTSUS). Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice, may raise a rebuttable presumption of a lack of 
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strate “cookies.” The cartridge would be fully formatted for use with IBM compatible or 
Macintosh computers. It will contain a file entitled “50JAZ,” a display program which visu- 
ally informs the consumer of applicable uses of the cartridge. It also contains a text file en- 
titled “USWARRANTY” which details the product warranty information for the benefit of 
the consumer. Our attempts to view the contents of the sample cartridge were unsuccess- 
ful. In a telephone conversation with you, you declared that the cartridge contains no 
sound and does not provide interactivity to the user. 

The applicable subheading for the Iomega Jaz Disk will be 8524.99.9000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for [r]ecords, tapes and other 
recorded media for sound or other similarly recorded phenomena, including matrices and 
masters for the production of records, but excluding products of chapter 37: [o]ther: 
[o]ther: [o]ther: [o]ther. The duty rate will be 3.9 cents/square meter of recording surface. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of this ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Harvey Kuperstein at 
212-466-5672. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 962315 RFA 
Category: Classification 
Tariff No. 8523.20.00 
Mr. DIPAN KARUMSI 
ALLYN INTERNATIONAL SERVICES INC 
PO. Box 60577 
Ft. Myers, FL 33906-6577 


Re: Jaz Disk Cartridges; Zip Disk Cartridges; Prepared Unrecorded Media; Other Re- 
corded Media; Headings 8523 and 8524; HQ 953880; NY D82831; NY C81051, Re- 
voked. 


DEAR MR. KARUMSI 

This is in reference to your letter dated October 29, 1998, on behalf of lomega Corpora- 
tion, concerning the tariff classification of disk cartridges under the Harmonized Tariff 
Schedule of the United States (HTSUS). We regret the delay in responding. 


Facts: 


The merchandise consist of three disk cartridges, the lomega Jaz Disk, model PC1IGB, a 
Jaz Disk with 2 gigabytes (GB) of storage, and the Zip Disk. These disks or cartridges use 
hard disk technology and the recordings are stored magnetically on dual aluminum sub- 
strate “cookies.” The cartridges will be fully formatted for use with IBM compatible or 
Macintosh computers. Both Jaz Disks contain an executable file application entitled 
“50JAZ,” a display program that visually informs the consumer of applicable uses of the 
cartridge. The Jaz Disk, model PC1GB, also contains a text file entitled “USWARRANTY” 
which details the product warranty information for the benefit of the consumer. The Jaz 
Disks can only be used with the Iomega Jaz Drive. 

The Zip Disk consists of a plastic housing and contains recorded media made of mylar 
coated plastic similar to a 3.5 inch diskette but with a storage capacity of 100 megabytes. 
The Zip Disk is formatted for use with IBM or Macintosh compatible machines. In addition 
tothe formatting, the Zip Disk also contains an executable file application entitled “50Zip”, 
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a display program that visually informs the consumer of the applicable function of the disk 
cartridge. The Zip Disk can only be used with the Iomega Zip Drive. 

In NY C81051, dated November 14, 1997, Customs determined that the Jaz Disk, model 
PC1GB, which contained two files, “50JAZ” and “USWARRANTY”, was classifiable under 
subheading 8524.99.90 (now 8524.99.40), HTSUS, as other recorded media. In NY D82831, 
dated October 2, 1998, Customs determined that the Zip Disk and the Jaz Disk, with 2GB 
of storage capacity, are used by consumers to record data. Customs concluded that these 
disks are classifiable under subheading 8523.20.00, HTSUS, as prepared unrecorded me- 
dia. 


Issue: 


Are Jaz and Zip Disk Cartridges classifiable as prepared unrecorded media under head- 
ing 8523, HTSUS, or as other recorded media under heading 8524, HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS isin accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shail be determined according 
to the terms of the headings and any relative section or chapter notes. 

The 1999 subheadings under consideration are as follows: 


8523.20.00: Prepared unrecorded media for sound recording or similar recording of 
other phenomena, other than products of chapter 37: [mJagnetic discs. 
*** 

8524.99.40: Records, tapes and other recorded media for sound or other similarly 
recorded phenomena, including matrices and masters for the produc- 
tion of records, but excluding products of chapter 37: [o]ther: [o]ther: 
{ojther. * * * 

Both provisions have a column one, general rate of duty of free. 

All ofthe above products are removable disk cartridges that allow the end-users to main- 
tain storage of files on a variety of computer systems. Customs has previously addressed 
the scope of headings 8523 and 8524 asit relates to disk drives and removable, interchange- 
able disk cartridges in HQ 953880, dated February 28, 1994. In HQ 953880, Customs dealt 
with the classification of SyQuest disk cartridges and noted the following: 


Unlike conventional hard disks, which are permanently fixed in the disk drive as- 
sembly, the disk cartridges may be removed from one SyQuest drive and inserted into 
another. The instant disk cartridges are similar to 3.5-inch disks in that they merely 
consist of a magnetic disk in a hard plastic enclosure, a disk hub, and a spring access 
door. 

The SQ400 hard disk cartridge has a total storage capacity of approximately 55 me- 
gabytes. The product is offered for sale, however, as having a user storage capacity of 
only 44 megabytes because the disk operating system utilizes approximately 10 mega- 
bytes of storage space. 

The SQ800 removable hard disk cartridge has a total storage capacity of approxi- 
mately 101 megabytes. However, the product is offered for sale as having a user storage 
capacity of 88 megabytes because the disk operating system utilizes approximately 
13 megabytes. 

In HQ 953880, SyQuest argued that the formatting, error mapping, etc., which prepares 
the disk to receive user data, merits a change in classification from prepared unrecorded 
media to recorded media. However, Customs concluded that all of the recorded data had one 
purpose, and that is to prepare the unrecorded media to store user data. Furthermore, the 
formatting, error mapping, etc., did not change the commercial identity of the disk car- 
tridges as prepared unrecorded media. “The tariff schedules are written in the language of 
commerce, and the terms used are to be given their commercial or common meaning.” See 
Ameliotex, Inc. v. United States, 65 CCPA 22, 25, C.A.D. 1200, 565 F.2d 674, 677 (1977); Esco 
Mfg. Co. v. United States, 63 CCPA 71, 73 C.A.D. 1167, 530 F.2d 949, 951 (1976). Customs 
further stated that: “[t]he fact that the instant disk cartridges may have more complex or 
substantial preparations than 3.5 inch disks or floppy disks is due solely to the fact that 
these disk cartridges are designed to store a larger amount of user data.” See Simmon 
Omega, Inc. v. United States, 83 Cust. Ct. 14, C.D. 4815 (1979), and Trans-Atlantic Co. v. 
United States, 471 F. 2d 1397, 60 CCPA 100, C.A.D. 1088 (1973), in which the courts have 
held that technological advancements and “improvement in the design of an article does 
not militate against its continuing to be a form of the named articles.” 

We have reviewed the sales literature of the Jaz and Zip Disks and find that none of the 
advertisements on the Iomega website home page lists the executable application file as a 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of certain 
towels. Although in this notice Customs is specifically referring to one 
ruling, New York Ruling Letter (NY) D82812, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of title VI, Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying aruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person with substantially iden- 
tical merchandise should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
the final decision of this notice. 

In NY D82812, dated October 8, 1998, the classification of certain wo- 
ven towels was determined to be in subheading 6307.10.2027, HTSU- 
SA. This ruling letter is set forth in “Attachment A” to this document. 
Since the issuance of this ruling, Customs has had a chance to review 
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the classification of this merchandise and has determined that the clas- 
sification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
D82812, and any other rulings not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963506 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchandise. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: December 21, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE, 
New York, NY, October 8, 1998. 


CLA-2-63:RR:NC:TA:349 D82812 
Category: Classification 
Tariff No. 6307.10.2027 
Ms. MARLA SWAMIPERSAUD 
SIGMATEX, INC 
641 Lexington Avenue 
New York, NY 10022 


Re: The tariff classification of dishcloth from Pakistan and Bangladesh. 


DEAR Ms. SWAMIPERSAUD 

In your letter dated September 22, 1998 you requested a classification ruling. 

The instant samples are dishcloths. The dishcloths are made from 100 percent cotton 
woven fabric. The fabric is lightweight, coarse and unbleached. All four edges are finished 
with an overlock stitch. They measure 18 inches square. Both dishcloths have a green cen- 
ter stripe. The cloths will also be imported in a bleached form. 

The applicable subheading for the dishcloths will be 6307.10.2027, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other made up articles, including 
dress patterns: floorcloths, dishcloths, dusters and similar cleaning cloths: other * * * dish 
cloths: of cotton. The duty rate will be 8.4 percent ad valorem. 

The dishcloths fall within textile category designation 369. Based upon international 
textile trade agreements products of Bangladesh are subject to the requirement of a visa. 

Thedesignated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 
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This ruling is being issued under the provisions of Part 177 of the Customs R 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provides 
entry documents filed at the time this merchandise is imported. If you have 
regarding the ruling, contact National Import Specialist John Hansen at 212-46 

ROBERT B. SWIERUPSKI 
Dire 


National Commodity Specialist Dit 


[ATTACHMENT B] 


MARLA SWAMIPERSAUD 
SIGMATEX, INC 
641 Lexington Avenue 


New York, NY 10022 
Re: Classification of towels; revocation of NY D82812. 


DEAR MS. SWAMIPERSAUD 

On October 8, 1998, our New York office issued to you New York R 
D82812, classifying certain towels in subheading 6307.10.2027, Har 
ule of the United States Annotated (HTSUSA), in the provision for c 
letter is to inform you that upon subsequent review of that ruling we fi 
cation is in error. Accordingly, we are revoking NY D82812 pursuant to th 
follows below 
Facts: 

In NY D82812, the subject merchandise is referred to as “ 
approximately 18 inches square, and made from 100 percent cotton wi 
lightweight, coarse and unbleached. The “dish towels” feature four ed Ww 
ished with an overlock stitch, and a green center stripe. It is indicated that tl 
also be imported in bleached form. 

We note that when anew sample of this merchandise was obtained f1 
that sample was made from an osnaburg type fabric 


Issue: 


What is the proper classification for the subject merchandise? 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of 
States Annotated (HTSUSA) is governed by the General Rules of Interp 
GRI 1 requires that classification be determined according to the term 
any relative section or chapter notes. Merchandise that cannot be cl 
with GRI 1 is to be classified in accordance with subsequent GRI 

When considering the appropriate tariff classification for merchan¢ 
are several factors which, among others, are determinative. Name h 
construction, yarn size and dimensions of the towels at issue. The Guidel 
porting of Imported Products in Various Textile and Apparel Categories ER. 525 
52564 (1988), CIE 13/88 of November 23, 1988, hereafter Guidelines), state in pert 
part: 

Shop towels * * * are always plain woven nonpile construction, made from 
fabric, usually an osnaburg or a similar low grade fabric, the average yarn n 
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which normally falls within the 3 to 12 range. * * * Shop towels may be square or rec- 
tangular in shape and usually vary in size from 16 to 30 inches wide and from 16 to 32 
inches long. 


Upon examination of the subject merchandise we note its construction is typical of shop 
towels. The subject towel (both with respect to the sample that was obtained at the time NY 
D82812 was issued, and the sample recently obtained by Customs), is made from a coarse 
low grade fabric (in the case of the new sample, osnaburg fabric) that measures 18 inches 
square. As such, this merchandise falls squarely within the physical description suggested 
by the Guidelines for shop towels. See also, HQ 083446, dated February 23, 1990, HQ 


083138, dated September 19, 1989, and HQ 083291, dated September 19, 1989, classifying 
similar merchandise in subheading 6307.10.2005, HTSUSA. Accordingly, it is our deter- 


mination that the subject merchandise is more appropriately classified as a shop towel in 
subheading 6307.10.2005, HTSUSA 


Holding 

NY D82812 is revoked. 

lhe subject merchandise is classified in subheading 6307.10.2005, HTSUSA, which pro 
vides for, other made up articles, including dress patterns: floorcloths, dishcloths, dusters 
and similar cleaning cloths: other: shop towels dedicated for use in garages, filling stations 
and machine shops: of cotton. The applicable general column one rate of duty is 7.9 percent 
ad valorem and the textile quota category is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that you check, close to the time of shipment, the Sta 
tus Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs 
Service, which is updated weekly and is available at the local Customs office 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements 

JOHN DURANT 
Director, 
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PROPOSED REVOCATION OF RULING LETTER 
TREATMENT RELATING TO THE CLASSIFICATION 
TOWEL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification rul 


and treatment relating to the classification of a certain towels 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling letter pertaining to the tariff classification of certain 
towels and revoke any treatment previously r accorded by Customs to 
substantially identical merchandise. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before February 4, 2000 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 


at the Commercial Rulings Division, Office of Regulations and Rulings, 
300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTA( 


Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), 
North American Free Trade Agreement Implementation Act 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ngly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community's 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
reapers requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 


sible 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of certain 
towels. Although in this notice Customs is specifically referring to one 
ruling, District Decision Letter (DD) 805978, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of title VI, Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person with substantially iden- 
tical merchandise should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
the final decision of this notice. 

In DD 805978, dated February 8, 1995, the classification of a woven 
towel was determined to be in subheading 6302.91.0050, HTSUSA. 
This ruling letter is set forth in “Attachment A” to this document. Since 
the issuance of this ruling, Customs has had a chance to review the clas- 
sification of this merchandise and has determined that the classifica- 
tion is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke DD 
805978, and any other rulings not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963507 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchandise. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: December 21, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





shin gton BS 
63 K:C BS H01 805978 

Yategory: Classification 

Tariff No. 6302.91.0050 


1483 Via ' 
Long Beach, CA 90810 


Re: The tariff classification of a kitchen hand towel from India 


In your letter dated January 12, 1995, you requested a cl lassifi cation ruling 

lhe submitted sample is a towel constructed of 100% cotton fabric. It is yarn dyed woven 
to form a checkerboard pattern. It is plain weave except for the white on white squares 
which are waffle weave. The towel measures approximately twenty by thirty-one inches 
and is hemmed on all four sides. 

T he applicable subheading for the towel will be 6302.91.0050, Harmonized Tariff Sched- 
ule of the United States S, yg provides for bed linen, * * * kitchen linen: other: of cotton, 
other els The duty rate will be 10.4% ad valorem 

The towel fz ills within > textile category designation 369. As a product of India, this mer- 
chandise is subject to visa and monitored quota requirements based upon international 
textile trade agreements 

The designated textile and apparel category may be subdivided into parts. If so, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we oe 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 

Restraint Levels), an internal issuance of the U.S. Customs Service, which is av ailable for 
en at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA 
Area Director, 
JFK Airport 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963507 jb 
Category: Classification 


Tariff No. 6302.91.0045 
DAVID ALDEN 


FORESTON TRENDS 
1483 Via Plata Street 
Long Beach, CA 90810 


Re: Classification of kitchen towels; revocation of DD 805978. 


DEAR MR. ALDEN: 

On February 8, 1995, you were issued District Decision Letter (DD) 805978, classifying 
certain towels in subheading 6302.91.0050, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), as “other towels.” This letter is to inform you that upon sub- 
sequent review of that ruling we find that the classification is in error. Accordingly, we are 
revoking DD 805978 pursuant to the analysis which follows below. 


Facts: 


The subject merchandise is a towel constructed of 100 percent cotton fabric. It is yarn 
dyed woven to form a checkerboard pattern. It is plain weave except for the white on white 
squares which are wa “!e weave. The towel measures approximately twenty by thirty-one 
inches and is hemmed on all four sides. 


Issue: 
What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
GRI 1 requires that classification be determined according to the terms of the headings and 
any relative section or chapter notes. Merchandise that cannot be classified in accordance 
with GRI 1 is to be classified in accordance with subsequent GRI. 

When considering the appropriate tariff classification for merchandise such as this there 
are several factors which, among others, are determinative. Namely, these include the 
construction, yarn size and dimensions of the towels at issue. The Guidelines for the Re- 
porting of Imported Products in Various Textile and Apparel Categories (53 FR. 52563, at 
52564 (1988), CIE 13/88 of November 23, 1988, hereafter Guidelines), state in pertinent 
part: 

Dish towels (category 369) and hand towels (category 363) fall within the same size 
range, 15 to 18 inches wide and 24 to 32 inches long, and are sometimes difficult to 
distinguish from each other. With one exception, dish towels always have a design 
printed on them or woven or knit into them. The design may be in the form of pictures 
of fruit, kitchen utensils, chickens, eic., or may be checks, stripes, or similar patterns. 
The dish towels that usually do not have a design are light weight, plain woven, nonpile 
cotton towels that may be similar to, but readily distinguishable from, shop towels 
ae — from a much coarser fabric. These towels may be longer than the other 
ish towels. 


Upon examination of the subject merchandise we note that the subject towel is 
constructed of material that is typical of dish towels. This towel is nonlinting and the com- 
bination of waffle and other textured weaves makes it absorbent and ideally suitable for 
kitchen, and specifically, dish use. Additionally, we find that kitchen/dish towels are used in 
the kitchen for purposes other than dish drying (e.g., spills, counter and table wiping, etc.). 
Although we realize that the subject towel is slightly wider than the size range specified by 
the Guidelines, it is important to note that this size range is merely a “guideline” (see HQ 
953938, dated May 27, 1993). Accordingly, we are not precluded from classifying the subject 
towel in the provision for kitchen linen merely because it fails to conform exactly to the 
dimensions for dish towels found in the Guidelines. 
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Accordingly, it is our determination that the subject merchandise is more appropriately 
classified as a dish towel in subheading 6302.91.0045, HTSUSA. 


Holding 

DD 805978 is revoked. 

The subject merchandise is classified in subheading 6302.91.0045, HTSUSA, which pro- 
vides for, bed linen, table linen, toilet linen and kitchen linen: other: of cotton: other: tow- 
els: other: dish. The applicable general column one rate of duty is 9.8 percent ad valorem 
and the textile quota category is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that you check, close to the time of shipment, the Sta- 
tus Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs 
Service, which is updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CERTAIN STONEWARE AND EARTHENWARE ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters and the treatment relating to the classification of stoneware din- 
nerware, mugs and teapots and earthenware barbecue pots. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of stoneware dinnerware, mugs and 
teapots and earthenware kamado barbecue pots, under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Comments are in- 
vited on the correctness of the intended action. 


DATE: Comments must be received on or before February 4, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 
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FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. § 1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke two rulings. The first, 
Headquarters Ruling 961065 dated June 5, 1998, pertains to the classi- 
fication of stoneware dinnerware, mugs, and teapots. The second, New 
York Ruling (NY) 8049043 dated January 5, 1995, pertains to the classi- 
fication of an earthenware kamado barbecue pot. HQ 960165 and NY 
804943 are respectively set forth as “Attachment A” and “Attachment 
B” to this document. 

In each ruling, the position taken by Customs was based on the prede- 
cessor to the HTSUS, the Tariff Schedules of the United States (TSUS) 
treatment of coarse-grained and fine-grained earthenware and stone- 
ware, and a Court decision applying that treatment. It is now Customs 
position that the determination of whether earthenware or stoneware 
is “coarse-grained” or “fine-grained”, for purposes of the provisions for 
such earthenware or stoneware articles in heading 6912, HTSUS, must 
be based on the common and commercial meaning of those terms. The 
common and commercial meaning of “coarse-grained” and “fine- 
grained”, as those terms are used in heading 6912, HTSUS, refers to the 
size of the particles in the material, or “body,” from which the imported 
article is made. If the particles are no larger than 0.2 millimeters, the 
article is fine-grained; if they are larger than 0.2 millimeters, the article 
is coarse-grained. 
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Although in this notice Customs is specifically referring to two rul- 
ings, HQ 960165 and NY 804943, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to those identified. Two rulings, NY 
884497 dated April 26, 1993, and NY B89484 dated September 26, 1997, 
which classified, respectively, a pizza tile and paddle and a ceramic bak- 
ing stone in subheading 6912.00.48, HTSUS, may involve merchandise 
and issues similar to those in HQ 960165 and NY 804943. Because in NY 
884497 and NY B89484 there is no discussion of the “coarse-grained” 
vs. “fine-grained” issue, and it is not stated whether the body used to 
produce the articles was beneficiated or what the size of the particles in 
the body was, there is no need to revoke or modify these rulings. Other- 
wise, no further rulings have been found. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise sub- 
ject to this notice, other than the referenced rulings (see above), should 
advise Customs during this notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by sec- 
tion 623 of Title VI, Customs intends to revoke any treatment previous- 
ly accorded by Customs to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
HTSUS. Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
960165 and NY 804943, and any other ruling not specifically identified, 
to reflect the proper classification of the merchandise pursuant to the 
analysis set forth in Proposed HQ 963317 and 963318 (see “Attachment 
C” and “Attachment D” to this document). Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by Customs to substantially identical transactions. Before 
taking this action, consideration will be given to any written comments 
timely received. 


Dated: December 21, 1999. 


MakrvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 5, 1998. 


CLA-2 RR:CR:GC 961065 PH 
Category: Classification 
Tariff No. 6912.00.10, 
6912.00.44, and 6912.00.48 
Port DIRECTOR 
US. CusTOMS SERVICE 
C/O CHIEF, RESIDUAL LIQUIDATION AND PROTEST BRANCH 
6 World Trade Center, Room 761 
New York, NY 10048-0945 


Re: Protest 1001-97-104386; dinnerware; mugs; teapots; stoneware; coarse-grained; 
fine-grained; ceramic; U.S. Additional Note 5(a), Chapter 69; Import Sales, Inc. v. 
United States, 65 Cust. Ct. 168 (1970); House Conf. Report 100-576, April 20, 1988. 


DEAR Port DIRECTOR 

This is our decision on protest 1001-97-104386, against your classification under the 
Harmonized Tariff Schedule of the United States (HTSUS) of certain stoneware dinner- 
ware, mugs, and teapots. Samples were provided. 


Facts: 


The merchandise is invoiced as “dinnerware sets” and “stoneware mugs and tea pots” 
There are letters from the exporter in Hong Kong confirming that the merchandise is “tru- 
ly stoneware” and absorbs not more than 3% of its weight of water. There is asample mug, 
saucer, and bowl, all of standard shapes with a dark blue color. The samples are labeled 
“stoneware.” 

The dinnerware was entered on December 17, 1996, with classification under subhead- 
ing 6912.00.48, HTSUS. The mugs and teapots were entered on January 22, 1997, with 
classification under subheading 6912.00.10, HTSUS. The entries were liquidated on April 
4 and May 30, 1997, respectively, with classification of the dinnerware and teapots under 
subheading 6912.00.48, HTSUS, and the mugs under subheading 6912.00.44, HTSUS. 

The importer’s broker filed this protest with Customs on June 18, 19197, against the 
classification of the merchandise. Stating that the protested entries are of stoneware din- 
ner sets and stoneware mugs and teapots, the protestant notes the definition of “stone- 
ware” in Additional U.S. Note 5(a), Chapter 69, HTSUS, and argues that all of the imported 
articles meet this definition. The protestant seeks reclassification of the goods under sub- 
heading 6912.00.10, HTSUS. 

The subheadings under consideration are as follows: 


6912.00.10: Ceramictableware, kitchenware, other household articles and toilet ar- 
ticles, other than of porcelain or china: Tableware and kitchenware: Of 
coarse-grained earthenware, or of coarse-grained stoneware; of fine- 
grained earthenware, whether or not decorated, having a reddish-col- 
ored body and a lustrous glaze which, on teapots, may be any color, but 
which on other articles must be mottled, streaked or solidly colored 
brown to black with metallic oxide or salt. 


The 1996 and 1997 general column one rates of duty for goods classifiable under this provi- 
sion are, respectively, 1.1% and 1% ad valorem. 
6912.00.44: Ceramictableware, kitchenware, other household articles and toilet ar- 


ticles, other than of porcelain or china: Tableware and kitchenware: 
Other: * * * Other: * * * Other: * * * Mugs and other steins. 


The 1996 and 1997 general column one rates of duty for goods classifiable under this provi- 
sion are, respectively, 12.1% and 11.4% ad valorem. 


6912.00.48: Ceramictableware, kitchenware, other household articles and toilet ar- 
ticles, other than of porcelain or china: Tableware and kitchenware: 
Other: * * * Other: * * * Other: * * * Other. 


The 1996 and 1997 general column one rates of duty for goods classifiable under this provi- 
sion are, respectively, 10.8% and 10.5% ad valorem. 
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Issue: 


Whether stoneware mugs, teapots, and dinnerware are classifiable as ceramic tableware 
and kitchenware of coarse-grained stoneware in subheading 6910.00.10, HTSUS, or other 
ceramic tableware and kitchenware in subheadings 6912.00.44 and 6912.00.48, HTSUS. 


Law and Analysis: 


Initially, we note that the protest was timely filed (i.e., within 90 days after but not before 
the notice of liquidation; see 19 U.S.C. 1514(c)(3)(A)) and the matter protested is protest- 
able (see 19 U.S.C. 1514(a)(2) and (5)). 

The classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI I provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. GRI 
6 provides that for legal purposes, the classification of goods in the subheadings of a head- 
ing shall be determined according to the terms of those subheadings and any related sub- 
heading notes and, by appropriate substitution of terms, to GRIs 1 through 5, on the 
understanding that only subheadings at the same level are comparable. 

The protestant contends that the merchandise is stoneware, citing Additional U.S. Note 
5(a) of Chapter 69, HTSUS. There is no information to the contrary and Customs does not 
disagree. However, this does not make the merchandise classifiable under subheading 
6912.00.10, HTSUS, as claimed by the protestant. Subheading6912.00.10, HTSUS, covers, 
in pertinent part, ceramic tableware and kitchenware “of coarse-grained earthenware, or 
of coarse-grained stoneware; of fine-grained earthenware [meeting certain stated criteria]” 
(emphasis added). That is, coarse and fine-grained earthenware (the latter meetingcertain 
criteria) are both covered, but only coarse-grained (and not fine-grained stoneware is cov- 
ered. 

This distinction between coarse-grained and fine-grained earthenware (except for that 
meeting the stated criteria) and stoneware continues a similar distinction which existed in 
the Tariff Schedules of the United States (TSUS) (see U.S. International Trade Commis- 
sion Publication 2051 (January 1988), page 205), which were replaced by the HTSUS effec- 
tive January 1, 1989 (Trade and Competitiveness Act of 1988; Public Law 100-418; 102 
Stat. 1107). See items 533.11 and 533.15, TSUS, for the treatment under the TSUS of 
coarse-grained earthenware and stoneware and fine-grained earthenware meeting the 
same criteria found in subheading 6912.00.10, HTSUS. The headnotes for the part in 
which the TSUS items are found contained definitions of the terms “coarse-grained” and 
“fine-grained” (headnote 2(h) and (i), Schedule 5, Part 2, TSUS). According to these defini- 
tions, “the term ‘coarse-grained’, as applied to ceramic ware, embraces such wares having 
a body made of materials none of which had been washed, ground, or otherwise benefi- 
ciated” and “the term ‘fine-grained’, as applied to ceramic wares, embraces such wares 
having a body made of materials any of which had been washed, ground, or otherwise bene- 
ficiated”. In Import Sales, Inc. v. United States, 65 Cust. Ct. 168, C.D. 4073 (1970), the 
Court upheld Customs classification of certain kamado pots as fine-grained. The Court 
stated that “[t]he terms ‘coarse-grained’ and ‘fine-grained’, as defined [in the above- 
quoted headnotes], and as applied to ceramic ware, are objectively tied to the question 
whether the material in the body has been washed, ground, or otherwise beneficiated. 
‘They [the terms] refer not so much to the texture of the product as to the fact that the 
materials used are either unrefined or refined. * * *’” (65 Cust. Ct. at 170.) 

Although decisions by the Court interpreting the TSUS are not to be deemed dispositive 
in interpreting the HTS, “* * * on acase-by-case basis prior decisions should be considered 
instructive in interpreting the HTS, particularly where the nomenclature previously in- 
terpreted in those decisions remains unchanged and no dissimilar interpretation is re- 
quired by the text of the HTS” (House Conf. Report 100-576, April 20, 1988, pp. 549-550, 
100th Cong., 2d Sess. (1988 U.S.C.C.A.N. 1547, 1582-1583); see also F: L. Smidth & Co. v. 
United States, 56 CCPA 77, 80, C.A.D. 958, 409 F.2d 1369 (1969)). 

In this case, the nomenclature controlling this case (i.e., the distinction between coarse- 
grained and fine-grained earthenware (with the noted exception) and stoneware) remains 
unchanged and no dissimilar interpretation is required by the text of the HTSUS. Further- 
more, we note that the distinction between coarse-grained and fine-grained earthenware 
and stoneware, as stated in the above-quoted headnotes to the TSUS, is consistent with the 
common and commercial meaning and that tariff terms are to be construed in accordance 
with their common and commercial meanings which are presqmed to be the same (Nippon 
Kogaku, Inc. v. United States, 69 CCPA 89, 92, 673 F.2d 380 (1982); Nylos Trading Compa- 
ny v. United States, 37 CCPA 71, 73, C.A.D. 423 (1949)). For common and commercial 
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meanings in this regard, see The New Encyclopedia Britannica, Macropaedia (1975), vol. 
14, 892, Pottery, “Except for coarse earthenwares, which can be made from clay as it is 
found in the earth, pottery is made from special clays plus other materials mixed to achieve 
the desired results” (at 894); The Encyclopedia Americana, International Ed. (1980), vol. 
22, 471, Pottery, “Stoneware clays [have] fewer impurities /i.e., fewer than earthenware 
clays}[;] [a] stoneware body /1.e., the mixture of clays and other materials worked to make 
the pottery] is usually a compound * * * (at 471). “Because raw clay often contains sand 
and gravel, before it is used it must be dried, pulverized, mixed with water, and repeatedly 
sieved to squeeze out the excess water|;] [t]he partially dried clay may then be mixed with 
other ingredients * * * (at 472); and The Chemistry and Physics of Clays and other Ceranic 
Materials, Alfred B. Searle and Rex W. Grimshaw (3rd Ed. 1959), Stoneware, distinguish- 
ing between coarse stoneware and fine stoneware (at 340-341). 

It is uncontested that the merchandise under consideration is stoneware. There is no 
evidence regarding the body (i.e., the clay or mixture of clays and other materials) used to 
produce the stoneware. The authorities quoted above regarding pottery and stoneware in- 
dicate that stoneware is usually made from beneficiated clay. In the absence of any evidence 
to the contrary and on the basis of the foregoing authorities, we conclude that the body used 
to produce the merchandise is made of beneficiated materials. Accordingly, on the basis of 
the nomenclature of the TSUS provisions which were predecessors to the competing 
HTSUS provisions, a Court case interpreting that nomenclature (Import Sales, supra), 
and the common and commercial meaning of the terms involved, we conclude that the mer- 
chandise is of other than coarse-grained stoneware. The merchandise is covered by heading 
6912, HTSUS (ceramic tableware, kitchenware, other household articles and toilet ar- 
ticles, other than of porcelain or china), and subheading 6912.00, HTSUS (tableware and 
kitchenware), within heading 6912, HTSUS. Therefore, pursuant to GRIs I and 6, the pro- 
visions under subheading 6912.00 for ceramic tableware and kitchenware of other than 
coarse-grained stoneware are applicable. Those provisions are subheading 6912.00.44, 
HTSUS, for the mugs and 6912.00.48, HTSUS, for the remaining items (in the latter, on the 
basis of the value information available in the entry papers). 


Holding 
The stoneware mugs, teapots, and dinnerware are classifiable as other ceramic table- 
yvare and kitchenware in subheadings 6912.00.44 (the mugs) and 6912.00.48 (other ar- 
ticles), HTSUS. 

The protest is DENIED. In accordance with Section 3A(11)(b) of Customs Directive 099 
3550-065, dated August 4, 1993, Subject: Revised Protest Directive, this decision should be 
mailed, with the Customs Form 19, by your office to the protestant no later than 60 days 
from the date of this letter. Any reliquidation of the entry in accordance with the decision 
must be accomplished prior to mailing of the decision. Sixty days from the date of the deci- 
sion the Office of Regulations and Rulings will take steps to make the decision available to 
Customs personnel via the Customs Rulings Modulein ACS and the public via the Diskette 
Subscription Service, Freedom of Information Act, and other public access channels. 

JOHN DURANT. 
Director, 
Commercial Rulings Division 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
New York, NY, January 5, 1995 


CLA-2-69:S:N:N3:227 804943 
Category: Classification 
Tariff No. 6912.00.4810 
Mr. CHRIS GARCIA 
KUEHNE & NAGEL, IN 
8500 Parkline Blud 
Orlando, FL 32809 


Re: The tariff classification of a kamado barbecue pot from Japan 


DEAR Mk. GARCIA 

In your letter received in this office on December 9, 1994, on behalf of your client, The 
Outdoor Gourmet DBA The Ultimate Cooker, you requested a tariff classification ruling 

Thesample submitted is the black damper top and grate for the earthenware pot, known 
as the “Imperial Kamado”, which is used as a barbecue type utensil. Based on your descrip- 
tive literature, it also possesses a grill as well as a fire box which will hold the mulch that 
will be ignited for cooking or smoking the items on the grill. 

You claim that this merchandise, being wholly of coarse-grained earthenware, should be 
properly classified under subheading 6912.00.1000, Harmonized Tariff Schedule of the 
United States (HTS), which provides for ceramic tableware and kitchenware of coarse- 
grained earthenware, or of coarse-grained stoneware 

It has been previously ruled that to be classified as coarse-qrained earthenware, it must 
be shown that the clay used was not washed, ground, or otherwise beneficiated before pro- 
duction. Further, in order to be classified as articles of coarse-grained earthenware, it must 
be shown the clay was used just as taken from the ground. Upon examination, this office 
has determined that the subject kamado pot has been beneficiated before production, 
thereby precluding consideration of classification under subheading 6912.00.1000, HTS 

Theapplicable subheading for the earthenware kamado barbecue pot, knownas the “Im- 
perial Kamado”, will be 6912.00.4810, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other ceramic kitchenware. The rate of duty will be 11.5 percent 
ad valorem 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport 
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{ATTACHMENT ( 


DEPARTMENT OF THE TREASURY 


TOMS SERVICE 


a on, DC 
t:GC 963317 PH 
y: Classification 
Tariff No 6912.00.10 
6912.00.44, and 6912.00.48 


stoneware; HQ 961065 revoked 


is in refe rence to Headquarters Ruling (HQ) 961065 dated June 5, 1998, in which 
this ce ruled that protest 1001 -104386, which you filed on June 18, 1997, on behal 
of Wegmans Food Markets Inc., anil be denied. The protest was against the classifica- 
tion, under the Harmonized Tariff Schedule of the United States (HTSUS), of 


certain 
stoneware ag eat mugs, 


and teapots as other ceramic tableware and kitchenware in 
subheadings 65 the mugs) and 6912.00.48 (the other articles), HTSUS. Samples 
were provided. We have reconsid jered HQ 961065 aa now believe that it is incorrect al- 
though, of course, the specific liquidation and protest denial are not affected (see 19 U.S 
1514, 1515). This proposed ruling sets forth the correct classification and the analysis 
therefor 


The merchandise was invoiced as “dinnerware sets” and “stoneware mugs and tea pots 
There were letters from the exporter in Hong Kong confirming that the merchandise is 
‘truly stoneware” and absorbs not more than 3% of its weight of water. There was a sample 
mug, saucer, and bowl, all of standard shapes with a dark blue color. The samples were labe- 

; ; 


led “stoneware 


Issue 
Whether stoneware mugs, teapots, and dinnerware are classifiable as ceramic tableware 

and kitchenware of coarse-grained stoneware in subheading 6912.00.10, HTSUS, or other 

ceramic tableware and kitchenware in subheadings 6912.00.44 and 6912.00.48, HTSUS 


Law and Analysi 


lhe classification of merchandise under the HTSUS is in accordance with the General 


tnt 


s of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
red according to the terms of the headings and any relative section or chapter notes, GRI 
6 provides that for lega 


| purposes, the classification of goods in the subheadings of a head- 
ing shall be determined according to the terms of those subheadings and any related sub- 
heading notes and, by appropriate substitution of terms, to GRIs 1 through 5, on the 
understanding that only subheadings at the same level are comparable 
The HTSUS heading and subheadings under consideration are as follows 
6912 Ceramic tableware, kitchenware, other household articles and toilet ar 
ticles, other than of porcelain or china 
Tableware and kitchenware 
Of coarse-grained earthenware, or of coarse-grained stone- 
ware; of fine-grained earthenware, whether or not decorated, 
1aving a reddish-colored body and a lustrous glaze which, on 
teapots, may be any color, but which, on other articles, must be 
mottled, streaked or solidly colored brown to black with metal- 
lic oxide or salt 
Other 
Other 
Other 
6912.00.44 Mugs and other steins 
6912.00.48 Other 
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In nt ie Customs accepted the protestant s contentior 
yneware, citing Additional U.S. Note 5(a) of C 9, I 
be classifiable in subheading 6912.00.10, HTSUS 
must be of coarse or fine-g¢ rained earthenware 
-grained (and not fine-grained) stoneware. C1 
tween coarse-grained: antl 1e-grained earthenware 
teria) and stoneware continued a similar distinctior 
nited States (TSUS), the predecessor to tl 
and headnotes 2(h) and (i), Schedule 5, P 
uined” and “fine-grained” were def 
ustoms referred t to Import Sales, 
70), applying the above TSUS definitior 


ourt held that the terms “coarse-grained 


ne 
i! 


the product as to the fact that th 
65 Cust. Ct. at 170.) On the basis of th 
April 20, 1988, pp. 549-550, 100th 
583)) and encyclopedia and technical te 
under consideration ‘aialiemunne I 
ng the TSUS definitions of “coarse-g 
terms in Import Sales, su 
ustoms conclude d that the arti 
yneware of subheading 6912 


I itory ianguag 
necessary * * *; if tl eHTSU S term is clear, : 
ofaterm are the same and alternate mez Anings ar 


sta , the existence of a prior statutory defin 


ambiguity inthe HTSUS Here, the provision in the HTS 
through application of the term’s plain, ordinary, ar 
sistent with its commercial meaning 

Third, if anything is to be gleaned about leg 
tion, itis that omission of this lo yng st anding de 


We isd I 
significant change in statutory iaueiiane 
uoted fe wr this pro position 


CIT 1999), andH LM Fat 


is now the position of Customs t th 
is no longer determinative of the meaning 
> term must be interpreted in accordance with 
ining for purposes of classification under the HTSUS, 
[he Court of Appeals for the Federal Circuit has stated th: 
the common meaning of a tariff term, the court may rely up 
erms used, and it may consult lexicographic and scien 
other reliable information sources.” (Brookside Ve 
T) 121, 125, 847 F.2d 786 (1988). See also Nippon K 
, 92, 673 F.2d 380 (1982); Nylos Trading Company 
C.A.D. 423 (1949 
“Coarse-grained” is defined in Webster’s Third Ne 
tlish Language (1993), at 433, as “1: of a coarse grain or t 
annual rings, large wood elements, or both 2: lacking in cult 
The Random House Dictionary of the English Languasg 
grained” similarly, as “1. having a coarse texture or grain. 2. inde 
coarse-grained person with t ulgar tastes and manners he Oxf 
The Compact Edition (1987)) does not separately define “cx 
“coarse” (at 554) as “1. Ordinary, common, mean (in the depr 
thets); base; of ielioeiee quality or value; of little account” 
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smoothness, or delicacy of texture, granulation, or structure; consisting of comparativ ely 
large parts or particles; of such as are too large for beauty. Opposed to fine.” “Grain” (at 
339-340) is defined first in the context of seeds or fruits and, in the likely applications in 
this case, as “7. A small, hard, usually roundish particle (e.g., of sand, gold, salt, pepper)” 
een Aroughness of surface, giving the appearance of ‘grains’ (sense 7) or small round- 
ish bodies side by side. * * *” “14. The texture of any substance; the arrangement and size 
of its constituent particles, appearing in an exposed surface or in a cross-cut or fracture 
** *c_ Instone, metal, etc. * * * 1832 G. R. Porter Porcelain & GI. I. II The grain in both 
he Chinese and Saxon pieces appeared compact, smooth, and shining; while that of the 
ench ware was less close, and its grain resembled sugar.” 
The Chemistry and Physics of Clays and other Ceramic Materials, Alfred B. Searle and 
Rex W. Grimshaw (3rd Ed. 1959), states (at 333). 


The substance of which bricks, tiles, pottery, porcelain and other ceramic articles are 
composed is known as the body and its composition and treatment require careful con- 
sideration. Different kinds of articles require to be made from different raw materials 


** * 


This text distinguishes between coarse stoneware and fine stoneware, as follows (at pp 
340-341 


Coarse stoneware is chiefly made of bastard (siliceous) fireclays which contain suffi- 
cient fluxes to need no further addition; in some cases, a small proportion of a suitable 
flux (usually chalk but sometimes magnesia or a cheap felspar) is added. 


Fine stoneware and chemical stoneware is made of kaolin, ball clay or one or other 
of these with a coarser refractory clay (e.g. fireclay) sufficient china stone or felspar 
and flint or fine sand. These are added in proportions sufficient to produce the kind of 
body required 


n a section on the “particle size of ceramic materials”, this text states “[flor fine earth- 

ure, stoneware and china ware the whole of the materials should pass completely 
124 m m] anda large proportion sh hould pass through a No 
200-mesh sieve [.07 mm]” (at p. 377). (Conversion of sieve size to millimeter size of par- 


ticles is based on Table VII, page 380, of The Physics of Clays and other Ceramic Materials, 


1rough a No. 120-mesh sieve | 


Supra 

The article Ceramics, Ge ——— Survey, in Ullmann’s Encyclopedia of Industrial Chemis 

try (5th ed. 1986), Vol. A6, 3, de fines stoneware as “a vitreous or semivitreous ceramic ware 

of fine texture, made prime aaa from nonrefractory fireclay or some combination of clays, 
fluxes, and silica that matches the forming and fired properties of a natural stoneware. 
* * *” This article also states (at 3-4), that “[bJodies * * * can be classified as being either 
fine having particles not larger than ca 0.2 mm) or coarse (having the largest particle 
ca 8mm 

From the foregoing authorities, we conclude that the common meaning of “fine-grained” 
and “coarse-grained”, as used in describing stoneware, may refer to the size of the particles 
of which an article is composed or the texture. Even in the latter case (i.e., if the common 
meaning of the terms refers to texture), “texture” itself has common meanings that may 
refer to the size of the particles of which an article is composed or the “feel” (i.e., rough or 
smooth) of an article. See Webster’s, supra, at 2366, “texture * * * 3 a: the size and orga- 
nization of small constituent parts of a body or substance * * * b: the visual or tactile sur- 

iracteristics and appearance of something * * * ec: the characteristic consistency 
esp. of a liquid or semiliquid * * * 4a: the smaller features of a rock that depend on the size, 
shape, arrangement, and distribution of the component minerals * * *”; Random House, 
supra, at 1469, “texture * * * 2. the characteristic physical structure given to a material, 
an object, etc., by 7 size arrangement and proportions of its parts * * *”; Oxford English 
Dictionary, supra, at 3274, “Texture * * * 4. * * * [t]he constitution, structure, or sub- 
stance of anything with regard to its constituents or formative elements * * *.” 

Both the Ullmann’s article and The Chemistry and Physics of Clays and other Ceramic 
Materials text indicate that “fine-grained” and “coarse-grained” refer to the size of the 
particles in the material of which the article is composed, and not the texture of its surface. 
The General ENs for Chapter 69, HTSUS, support this conclusion (see General EN, (B)(i) 
“Preparation of the paste (or body)”). See also Additional U.S. Notes 1, 5(a), 5(b), 5(c), and 
5(d) Chapter 69, HTSUS, each defining ceramic articles in terms of the “body”, which is 
described in terms of the substances or materials of which it is composed, not its surface 

Additional U.S. Note 5(c), defining “earthenware” as ceramic ware “having a fired 


face chz 
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body which contains clay as an essential ingredient, and will absorb more than 3 percent of 
its weight of water’ 

We conclude that “coarse-grained” and “fine-grained”, as those terms are used in head- 
ing6912,H JS, refer to the size of the particles in the material of which an article is com- 
posed (the “body”). Of the authorities referred to above, only the technical sources provide 
specific size criteria for course and fine-grained stoneware. In this regard, we note that 
“* * * it is well settled that in instances where the common meaning of a technical term is 
in issue * * * reliance should not be confined to general lexicons, but technical dictionaries 
may be consulted” (Kyocera International, Inc. v. United States, 2 CIT 91, 94,527 F. Supp 
337 (1981)). Furthermore, “* * * in technical fields the courts usually place greater re- 
liance on technical publications that define the item more specifically to the ac tual circ um- 
stenicen of its use than on general purpose dictionaries in reaching a decision” (S_I. Stud, 
Inc. v. United States, 17 CIT 661, 669, fn. 6 (1993)). 

The authorities of which Customs is aware that ange between coarse-grained and 
fine-grained stoneware with specific size criteria are referred to above. The Chemistry and 
Physics of Clays end other Ceramic Materials text indicates thi at the particles in the body of 
fine-grained stoneware (as well as earthenware and china ware) should be no larger than 

124 mm. The Ullmann’s article states that the particles in the body (the article refers to 

bodies for traditional ceramics, including stoneware) should be no larger than “ca0.2 mm” 
The Ullmann ’s article is the most recent information of which we are aware and reflects 
the definition of coarse-grained and fine-grained stoneware nearest to the time of enact- 
ment of the HTSUS (see, e.g., United States v. O. Brager-Larsen, 36 CCPA 1, 3-4C.A.D. 338 
(1948)). Accordingly, we adopt the particle size criterion in the Ullmann’s article. Table- 
ware and kitchenware of stoneware ain a body in which the particles are larger than 
0.2 mm is coarse-grained stoneware, classifiable in subheading 6912.00.10, HTSUS. Table- 
ware and kitchenware of stoneware made from a body in which the particles are no larger 
than 0.2 mm is “other’ than coarse-grained stoneware of subheading 6912.00.10, classifi- 
able in the “other” provision under “tableware and kitchenware”, in subheading 
6912.00.20 through 6912.00.48, HTSUS 

To determine whether an article classifiable in heading 6912, HTSUS, is of coarse- 
grained or fine-grained stoneware, the composition of ‘the | body from which the article is 
made must be known. Pursuant to Title VI (Customs Modernization), section 637 of the 
North American Free Trade Agreement Implementation Act (Public Law 103-182, 107 
Stat. 2057, 2200), an importer of record is responsible for using reasoné able care to enter, 
classify and value imported merchandise, and provide any other information necessary to 
enable Customs to properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. See the legislative history to Public Law 
103-182, § 637 (H. Report 103-361, Part I, 103d Cong., Ist Sess., 1134 (1993), printed at 
1993 U.S.C.C.A.N. 2552, 2684). This Report states 


* * *In the view of the Committee, it is essential that this “shared responsibility” (be- 
tween Customs and the trade community] assure that, at a minimum, “reasonable 
care” is used in discharging those activities for which the importer has responsibility. 
These include, but are not limited to: furnishing ofinformation sufficient to allow Cus- 
oad to fix the final classification and appraisal of merchandise. * * * [1993 
U.S.C.C.A.N. 2686} 


Therefore, upon request by Customs in regard to an imported article initially classified by 
the importer as coarse-grained or fine-grained stoneware in heading 6912, HTSUS, the im- 
porter is responsible for furnishing information sufficient to he proper final classifica- 
tion of the article. Such information must establish the size of the particles of the body from 
which the imported article was made(e.g., a satisfactory inde eer sa aboratory report). If 
the importer does not provide satisfactory information upon such a request by Customs, 
the article will be assumed to be tableware or kitchenware of other than coarse-grained 
stoneware (see Ullmann’s, supra, at p. 4, Tables 1 and 2, indicating that most kitchenware 
and tableware products are “[fline ceramic products”) 


Holding: 


Thestoneware mugs, teapots, and dinnerware are classifiable as tableware and kitchen- 
ware of coarse-grained stoneware in subheading 6912.00.10, HTSUS, ifthe particles in the 
body from which they were made are larger than 0.2 mm. If the particles in the body from 
which the articles were made are no larger than 0.2 mm, the articles are classifiable as oth- 
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er ceramic tableware and kitchenware in subheadings 6912.00.44 (the mugs) and 
6912.00.48 (other articles), HTSUS. 


Effect on Other Rulings. 
HQ 961065 dated June 5, 1998, is REVOKED. 
JOHN DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 963318 PH 
Category: Classification 
Tariff No. 6912.00.10 and 6912.00.48 
Mr. CHRIS GARCIA 
KUEHNE & NAGEL, INC 
8500 Parkline Blud., Suite 114 
Orlando, FL 32809 


Re: Kamado barbecue pot; NY 804943 revoked. 


DEAR Mr. GARCIA 

On January 5, 1995, you were issued New York Ruling (NY) 804943, in response to your 
letter of December 9, 1994, on behalf of The Outdoor Gourmet DBA The Ultimate Cooker, 
regarding the tariff classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), ofa kamado barbecue pot. Asample was submitted. We have reconsidered 
NY 804943 and now believe that it is incorrect. This proposed ruling sets forth the correct 
classification and the analysis therefor. 


Facts 


The merchandise is described as an “* * * earthenware pot, known as the ‘Imperial Ka- 
mado’, which is used as a barbecue type utensil.” 


Issue: 


Whether kamado barbecue pot is classifiable as ceramic tableware and kitchenware of 
coarse-grained earthenware in subheading 6912.00.10, HTSUS, or other ceramic table- 
ware and kitchenware in subheading 6912.00.48, HTSUS 
Law and Analysis: 

The classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. GRI 
6 provides that for legal purposes, the classification of goods in the subheadings of a head- 
ing shall be determined according to the terms of those subheadings and any related sub- 
heading notes and, by appropriate substitution of terms, to GRIs 1 through 5, on the 
understanding that only subheadings at the same level are comparable. 

The HTSUS heading and subheadings under consideration are as follows: 

6912 Ceramic tableware, kitchenware, other household articles and toilet ar- 

ticles, other than of porcelain or china: 
Tableware and kitchenware: 

6912.00.10 Of coarse-grained earthenware, or of coarse-grained stone- 
ware; of fine-grained earthenware, whether or not decorated, 
having a reddish-colored body and a lustrous glaze which, on 
teapots, may be any color, but which, on other articles, must be 
mottled, streaked or solidly colored brown tc biack with metal- 
lic oxide or salt 
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Other: 
Other: 
Other: 


6912.00.44 Mugs and other steins 
6912.00.48 Other 


In NY 804943, Customs stated that it had been previously ruled that for an article to be 
classified as coarse-grained earthenware, it must be shown that the clay used to produce 
the article was not washed, ground, or otherwise beneficiated before production, and that 
the clay was used just as taken from the ground. The position taken in NY 804943 was 
based upon the distinction between coarse-grained and fine-grained earthenware (except 
for that meeting the stated criteria) and stoneware which existed in the Tariff Schedules of 
the United States (TSUS), the predecessor to the HTSUS. See items 533.11 and 533.15, 
TSUS, and headnotes 2(h) and (i), Schedule 5, Part 2, TSUS, in the latter of which the term- 
s “coarse-grained” and “fine-grained” were defined; see also Import Sales, Inc. v. United 
States, 65 Cust. Ct. 168, C.D. 4073 (1970), applying the above TSUS definitions to certain 
ceramic wares. 

In Amity Leather Co. v. United States, 20 CIT 1049, 939 F. Supp. 891 (1996), the Court 
had before it a tariff provision in which a prior statutory definition from the TSUS was not 
included in the HTSUS. The Court stated: 


* * * (Whhere the statutory language of the HTSUS is clear, resort to the TSUS is not 
necessary * * *; ifthe HTSUS term is clear, e.g., the common and commercial meaning 
ofaterm are the same and alternate meanings are not apparent from the context ofthe 
statute, the existence of a prior statutory definition in the TSUS does not create an 
ambiguity in the HTSUS. Here, the provision in the HTSUS leads to a clear outcome 
through application of the term’s plain, ordinary, and popular meaning, which is con- 
sistent with its commercial meaning. 

Third, ifanything is to be gleaned about legislative intent from the old TSUS defini- 
tion, itis that omission of this long standing definition upon conversion to the HTSUS 
was deliberate. * * * The omission ofa long-standing statutory definition represents a 
significant change in statutory language. 


20 CIT at 1054; cited and quoted for this proposition by American Bayridge Corp. v. United 
States, 35 F. Supp. 2d 942 (CIT 1999), and H.I.M/Fathom, Inc. v. United States, 981 F. Supp. 
610 (C IT 1997). 

Accordingly, it is now the position of Customs that the TSUS definition of the term 
“coarse-grained” is no longer determinative of the meaning of that term in heading 6912, 
HTSUS. The term must be interpreted in accordance with its common and commercial 
meaning for purposes of classification under the HTSUS, and that meaning is controlling. 
The Court of Appeals for the Federal Circuit has stated that “[t]o assist it in ascertaining 
thecommon meaning ofa tariff term, the court may rely upon its own understanding of the 
terms used, and it may consult lexicographic and scientific authorities, dictionaries, and 
other reliable information sources.” (Brookside Veneers, Ltd. v. United States, 6 Fed. Cir. 
(T) 121, 125, 847 F.2d 786 (1988). See also Nippon Kogaku, Inc. v. United States, 69 CCPA 
89, 92, 673 F2d 380 (1982); Nylos Trading Company v. United States, 37 CCPA 71, 73, 
C.A.D. 423 (1949).) 

“Coarse-grained” is defined in Webster’s Third New International Dictionary of the En- 
glish Language (1993), at 433, as “1: of acoarse grain or texture; esp. of wood. having wide 
annual rings, large wood elements, or both 2: lacking in culture: CRUDE, UNREFINED”. 
The Random House Dictionary of the English Language (1983), at 282, defines “coarse- 
grained” similarly, as “1. having a coarse texture or grain. 2. indelicate; crude; gross; a 
coarse-grained person with vulgar tastes and manners.” The Oxford English Dictionary 
(The Compact Edition (1987)) does not separately define “coarse-grained”, but defines 
“coarse” (at 554) as 1. Ordinary, common, mean (in the depreciatory sense of these epi- 
thets); base; of inferior quality or value; of little account” and “2. Wanting in fineness, 
smoothness, or delicacy of texture, granulation, or structure; consisting of comparatively 
large parts or particles; of such as are too large for beauty. Opposed to fine.” “Grain” (at 
339-340) is defined first in the context of seeds or fruits and, in the likely applications in 
this case, as “7. Asmall, hard, usually roundish particle (e.g., of sand, gold, salt, pepper)” 
* * *“12. Aroughnessof surface, giving the appearance of ‘grains’ (sense 7) or small round- 
ish bodies side by side. * * *” “14. The texture of any substance; the arrangement and size 
of its constituent particles, appearing in an exposed surface or in a cross-cut or fracture: 
***c Instone, metal, etc. * * * 1832 G. R. Porter Porcelain & GI. I. II The grain in both 
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id Saxon pieces appeared compact, smooth, and shining; while that of the 


i 
s less close, and its grain resembled sugar.” 
stry and Physics of Clays and other Ceramic Materials, Alfred B. Searle and 
3rd Ed. 1959), states (at 333) 


of which bricks, tiles, pottery, porcelain and other ceramic articles are 
; knownas the body and its composition and treatment require careful con- 
Different kinds of articles require to be made from different raw materials 


he following distinction is made between coarse and fine earthenware 


Coarse -arthenware or Brown-ware (including Terra-cotta) is made of a crude 
which m ain 50 per cent or more of sand or chalk and up toi about 10 per cent 


icine saa ther with small amounts of accessory minerals. Some clays can 
without any preliminary purification but others need to be washed and any 
sar - gravel removed. For common bricks and roofing tiles, little blending 


ing 


ome clays but others must have their objectionable prope rties modi 


ition of sand, chalk or other clays. For hollow-ware (bread-pans, wash- 
r-pots, etc.), a carefully selected clay or blend of clays is used, ap 
which have previously been washed as described above. The crude clays 
manufacture of coarse earthenware generally contain sufficient fluxing 
and similar impurities) to produce fired ware which will ring when 

» durable under ordinary conditions of use 
rticles of coarse earthenware are unglazed but for certain purposes, a coat 


deithert 


to the exterior or the interior of the articles (or to both) as may t 


th 


1 
re white v 1: burned. The clays for the best, fine, white earthenware are 
ry and ball clay, the former for the texture and translucency it imparts 


to give strength to the unfired shapes. Flint is added to reduce the 
o increase the porosity and the silica content. A flux, such as china 
eldspar is also introduced, which forms a glass in the fired body and ther 
trength, density and the power to ring when struck. In recent years t 
te and various other silicates have been included in earthenware bodies use: 
l- and floor-tiles 


Fine earthenware, when fired, has a white or almost white body and is made of 


“particle size of ceramic materials”, this text states “[flor fine earth 
and china ware the whole of the materials should pass complete! 
nesh sieve [.124 mm] anda large proportion should pass through 

77). (Conversion of sieve size to millimeter size of par- 


pecde 
lal le VI, page 3 80, of The Physic s of ‘lays and other Ceramic Materials 
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7 mm\]” (at p 


rics, General Survey, in Ullmann’s Encyclopedia of Industrial Chemis 
3, defines earthenware as “glazed or unglazed nonvitreous (po- 
‘amic ware [divided] into four categories: (1) natural clay body 
(3) tale body, and (4) semivitreous trixial body. * * *” This article also 
* * * can be classified as being either fine (having particles 
mm) or coarse (having the largest particle ca 8 mm 
g authorities, weconclude that the common meaning of “fi 
ined”, as used in describing earthenware, may refer to the size of the par- 
an article is composed or the texture. Even in the latter case (i.e., if the com- 
f the terms refers to texture), “texture” itself has common meanings that 
to the size of the particles of which an article is composed or the “feel” (i.e., rough 
th) of an article. See Webstees, supra, at 2366, “texture * * * 3 a: the size and orga- 
1 of small constituent parts of a body or substance * * * b: the visual or tactile sur- 
acteristics and appearance of something * * * c: the characteristic consistency 
sp. of a liquid or semiliquid * * * 4 a: the smaller features of a rock that depend on the size, 
shape, arrangement, and distribution of the component minerals * * *”. Random House 
pra, at 1469, “texture * * * 2. the characteristic physical structure given toa material, 
in object, etc., by the size arrangement and proportions of its parts * * *”; Oxford English 
Dictionary, supra, at 3274, “Texture * * * 4. * * * [t]he constitution, structure, or sub- 
stance of anything with regard to its constituents or formative elements * * *.” 

Both the Ullmann’s article and The Chemistry and Physics of Clays and other Ceramic 
text indicate that “fine-grained” and “coarse-grained” refer to the size of the 
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Customs, the article will be assumed to be tableware or kitchenware of other than coarse- 
grained earthenware (see Ullmann’s, supra, at p. 4, Tables 1 and 2, indicating that most 
kitchenware and tableware products are “[qine ceramic products”). 


Holding: 


The kamado barbecue pot is classifiable as tableware and kitchenware of coarse-grained 
earthenware in subheading 6910.00.10, HTSUS, if the particles in the body from which it 
was made are larger than 0.2 mm; if the particles in the body from which it was made are no 
larger than 0.2 mm, the kamado barbecue pot is classifiable as other ceramic tableware and 
kitchenware in subheading 6912.00.48, HTSUS. 


Effect on Other Rulings: 
HQ 804943 dated January 5, 1995, is REVOKED. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO CLASSIFICATION OF CERTAIN TEXTILE WINE 
BOTTLE BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letters and treatment relating 
to classification of certain textile wine bottle bags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking two (2) rulings pertaining to the classification of certain tex- 
tile wine bottle bags and any treatment previously accorded by Cus- 
toms to substantially identical merchandise. Notice of the proposed 
revocations was published in the CUSTOMS BULLETIN of November 17, 
1999, Vol. 33, No. 46. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 6, 2000. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch, (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
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pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In Port Ruling Letter (PD) C86943, dated May 12, 1998, Customs 
ruled that certain textile wine bottle bags were classified under sub- 
heading 4202.92.9025, HTSUSA, the provision for trunks, * * * hol- 
sters and similar containers; traveling bags, * * * cutlery cases and 
similar containers * * *: other: with outer surface of sheeting of plastic 
or of textile materials: other: other, with outer surface of textile materi- 
als: other: of man-made fibers. 

In PD D80909, dated August 24, 1998, Customs ruled that certain 
textile wine bottle bags were classified under subheading 4202.92.9026, 
HTSUSA, the provision for trunks, * * * holsters and similar contain- 
ers; traveling bags, * * * cutlery cases and similar containers * * *: oth- 
er: with outer surface of sheeting of plastic or of textile materials: other: 
other, with outer surface of textile materials: other: of man-made fibers. 

Upon review of these rulings, Customs has discovered an error in the 
classification of certain textile wine bottle bags. These products should 
have been classified in subheading 6307.90.9989, HTSUSA, the provi- 
sions for other made up textile articles. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking PD C86943, 
PD D80909 and any other ruling not specifically identified on identical 
or substantially similar merchandise to reflect the proper classification 
of certain textile wine bottle bags pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 961955 (see “Attachment A” to this 
document) and HQ 963357 (see “Attachment B” to this document). Ad- 
ditionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the issue subject to this notice, should have advised 
Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Cus- 
toms is revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. This treatment may, among other 
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reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 


Dated: December 21, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 
DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, December 21, 1999 
CLA-2 RR:CR:TE 961955 SS 
Category: Classification 
Tariff No. 6307.90.9989 
NANCY WELSH, IMPORT MANAGER 
MICHAELS 
8000 Bent Branch Drive 
Irving, TX 75060 


Re: Request for Reconsideration of Port Ruling C86943; Christmas Wine Bottle Bags; 
Decorative Covering; Other Made Up Textile Articles; Heading 6307, HTSUSA; Not 
Heading 4202, HTSUSA 


DEAR Ms. WELSH 

This is in response to your letter dated June 8, 1998, requesting reconsideration of Port 
Ruling Letter (PD) C86943, dated May 12, 1998, regarding classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of two wine bottle bags 
made in China. Physical samples of the two wine bottle bags were provided with the request 
for reconsideration. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the wine bottle bags in subheading 4202.92.9025, HTSUSA, is incor- 
rect. As such, PD C86943 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of PD C86943 was published on November 17, 1999, in the Cus- 
TOMS BULLETIN, Volume 33, Number 46. 


Facts: 


The submitted samples consist of two wine bottle bags identified as styles MS888C and 
MS888D. The wine bottle bags are described by the importer as “Christmas Wine Bottle 
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cited above), Customs classified a ‘drawstring cooler sack” imported 
umpagne under heading 4202, HTSUSA. Thecooler sack consisted of var- 

erial: an exterior layer of nylon fabric, a layer of man-made fiber for in- 
composed of two layers of plastic sheeting combined with a glass fiber 
nnermost layer made of plastic metalized with aluminum. Customs held 
yurpose of the cooler sack was to provide protection against breakage of the bottle, 
e bottle and keep it at a desired temperature, and secure a means by which to 
t In HQ 960403 (cited above), Customs classifieda wine bottle bag composed 
‘teen fabric (pile fabric) under heading 4202, HTSUSA. Customs stated that 
ric construction provided an added cushion of protection for the wine bottle in 
any sudden blows to the encased bottle. Customs found that the purpose of the 
ide protection against breakage of the bottle and to securea means by which 
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While the “Christmas Wine Bottle Bags” are of a size suitable for presenting a liquor or 
wine bottle and will be used for this purpose, they are not regarded as specially shaped or 
fitted. The bags do not have specially shaped bottoms formed from separate pieces of ric 
nor do they feature internal fittings to accommodate a bottle. In eddition, they are not 
shaped tothe form ofa particular bottle and arecap able of holding bottles of v: irious dimen- 
sions, as well as any number of smaller items. Given our previous conclusion that the wine 
bottle bags are not for protecting, storing and carrying, combined with the fact that the 
bags are not specially shaped or fitted, we conclude the wine bags are excluded from 4202 
HTSUSA 

Heading 6307, HTSUSA, provides for other textile articles not more speci ally provided 
for elsewhere in the tariff schedule. The EN to heading 6307, HTSUSA, at page 949, state 
in pertinent part that the provision includes: domestic laundry or hoa bags; stocking, 
handkerchief or slipper sachets; pajama or nightdress cases; and garment bags other than 
those of heading 4202, HTSUSA. Drawstring wine bottle bags are similar to exemplars 
such as laundry bags and shoe bags in that they may take the form of drawstring bags 

The EN to heading 6307, HTSUSA, also states that travel bags and all similar container 
of heading 4202, HTSUSA, are excluded from the heading. However as stated 
wine bottle bags are not similar —— of heading 4202, HTSUSA, 
excluded from heading, 6307, HTSUSA 

We find that the “Christmas Wine Bottle Bags” are similar to the wine bottle bags 
scribed as “decorative coverings” classified under heading 6307 
and HQ 960830 (cited above). In HQ 960831, the wine bottle bag a 
drawstring bag comprised of thin satin woven fabric. The bag did 
ing, insulation or interior lining. In HQ 960830 (cited above), the wine bottle 
had an exterior surface covered with nylon textile flock and was decorated by a strip of 
png: faux fur sewn around the top circumference of the bag. In both cases, Customs stated 

hat the construction and appearance of the bags as a whole ensured that they would be 
aa as decorative rather than protective packing for the bottles they transport. Further- 
more, emphasis was placed on the fact that the ee were principally designed as alter 
tives to gift wrapping and functioned as an attractive means for presenting their contents 
The instant wine bottle bags are similar in that they do not provide added cushioning 
insulation and are principally designed as alternatives to gift wrapping. In fact, the 
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iTSU SA See HQ 9608 
t issue was a decor 
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bags are even more decorative in appearance than the wine bottle bags that were the sub 
ject of the prior rulings. The wine bottle bags will not be used as protective packaging or : 
convenient method of carrying a bottle of wine. Accordingly, we find that the 


Wine Bottle Bags” are classified under heading 6307, HTSUSA 


Holding 
The subject merchandise is classifiable under subheading 6307.90.9989 
which provides for other made up articles, including dress patterns: other 
other: other. The applicable general column one rate of duty is 7 percent ad t 
PD C86943 dated May 12, 1998, is hereby revoked. In accordance with 19 U.S.C 
this ruling will become effective 60 days after its publication in the CUSTOMS BuI 
JOHN E. ELK 
for John Durant, Direct 
Commercial Rulings Divisi 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC, December 21, 1999 
CLA-2 RR:CR:TE 963357 SS 
Category: Classification 
Tariff No. 6307.90.9989 
Mr. PETER D. ALBERDI 
AJ. ARANGO, INC 
1516 East 8th Avenue 
Tampa, FL 33605 


Re: Reconsideration of Port Ruling D80909; Wine Bottle/Liquor Bottle Gift Pouch; Wine 
Bottle Bag; Decorative Covering; Other Made Up Textile Articles; Heading 6307, 
HTSUSA; Not Heading 4202, HTSUSA. 


DEAR Mk. ALBERDI 

This letter is pursuant to Headquarters’ reconsideration of Port Ruling Letter (PD) 
D80909, dated August 24, 1998, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a wine bottle/liquor bottle gift 
pouch made in El Salvador. A physical sample of the wine bottle/liquor bottle gift pouch was 
forwarded by the Field National Import Specialist. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the wine bottle/liquor bottle gift pouch in subheading 4202.92.9026~, 
HTSUSA, is incorrect. As such, PD D80909 is revoked pursuant to the analysis which fol- 
lows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of PD D80909 was published on November 17, 1999, in the Cus- 
TOMS BULLETIN, Volume 33, Number 46. 


Facts 
The sample consists of a bottle bag described by the importer as a “Wine Bottle/Liquor 


Bottle Gift Pouch with Drawstring Closure.” The bottle bag is comprised of two layers of 
thin woven man-made fiber material. The bottle bag features a decorative twist tie cord and 
is designed to contain one standard wine bottle or liquor bottle so that the top neck portion 
of the bottle is exposed when the decorative cord is tied. This design also permits the top 
portion of the bottle bag to gather around the neck of the bottle and reveal the contrasting 
inner layer of textile material. The bottle bag is a decorative cover for a wine or spirit bottle 

It is not intended to be used as acarrying bag. The bottle bag is ofa kind normally sold sepa- 
rately at retail and is designed primarily for use as a gift bag for a wine or liquor bottle 

Issue: 

What is the proper tariff classification for the “Wine Bottle/Liquor Bottle Gift Pouch”? 
Law and Analysis: 

Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Explanatory 
Notes (EN) to the Harmonized Commodity Description and Coding System, which repre- 
sent the official interpretation of the tariff at the international level, facilitate classifica- 
tion under the HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

We find that the “Wine Bottle/Liquor Bottle Gift Pouch” is similar to drawstring bottle 
bags previously classified by this office. Drawstring bottle bags of textile materials have 
been classified under both heading 4202, HTSUSA, and heading 6307, HTSUSA, depend- 


1 Although the PD C80909 was issued in 1998, it appears that the 1999 HTSUSA was consulted. However, we note 
that subheading 4202.92.9026, HTSUSA, covers the same merchandise as subheading 4202.92.9025, HTSUSA in the 
1998 HTSUSA 
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ing on their construction and the purpose(s) for which they are designed. See Headquar- 
ters Ruling Letter (HQ) 957464, dated April 18, 1995; HQ 959538, dated November 7, 
1996; HQ 960403, dated August 1, 1997; HQ 960367, dated August 6, 1997; HQ 960831, 
dated January 26, 1998; HQ 960830, dated July 21, 1998; and HQ 963222, dated August 19, 
1999. 

Heading 4202, HTSUSA, provides for: 


'runks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


The EN to heading 4202, HTSUSA, state that the heading only covers the specifically 
named containers and similar containers. Although “bottle cases” are specifically enumer- 
ated in the heading, Customs has stated that bottle bags are not “bottle cases” as contem- 
plated by the heading. See HQ 960367, HQ 960403, HQ 960830, HQ 960831 and HQ 963222 
(cited above). 

In order to warrant classification under heading 4202, HTSUSA, a bottle bag must be 
found to share the fundamental characteristics attributable to containers of heading 4202, 
HTSUSA. In Totes, Inc. v. United States, 18 C.I.T. 919, 865 F. Supp. 867, 871 (1994), aff'd, 
14 Fed. Cir.(T)_ __, 69 F3d 495 (1995), the Court of International Trade ccncluded that 
the “essential characteristics and purpose of Heading 4202 exemplars are * * * toorganize, 
store, protect and carry various items.” With respect to the broad reach of the residual pro- 
vision for “similar containers” in heading 4202, the Court found that the rule requires only 
that the imported merchandise possess the essential character or purpose running 
through all of the enumerated exemplars. Thus we must determine whether or not the 
“Wine Bottle/Liquor Bottle Gift Pouch” is for organizing, storing, protecting and carrying 
various items. 

In HQ 960367 (cited above), Customs classified a “drawstring cooler sack” imported 
with a bottle of champagne under heading 4202, HTSUSA. Thecooler sack consisted of var- 
ious layers of material: an exterior layer of nylon fabric, a layer of man-made fiber for in- 
sulation, a layer composed of two layers of plastic sheeting combined with a glass fiber 
scrim, and an innermost layer made of plastic metalized with aluminum. Customs held 
that the purpose of the cooler sack was to provide protection against breakage of the bottle, 
insulate the bottle and keep it at a desired temperature, and secure a means by which to 
carry the bottle. In HQ 960403 (cited above), Customs classified a wine bottle bag composed 
of thick velveteen fabric (pile fabric) under heading 4202, HTSUSA. Customs stated that 
the pile fabric construction provided an added cushion of protection for the wine bottle in 
the event of any sudden blows to the encased bottle. Customs found that the purpose of the 
bag was to provide protection against breakage of the bottle and to secure a means by which 
to carry the bottle. In HQ 963222 (cited above), Customs classified another wine bottle bag 
composed of thick velveteen fabric (pile fabric) with a layer of foam insulation/padding un- 
der heading 4202, HTSUSA. Customs again found that the purpose of the bag was to pro- 
vide protection against breakage of the bottle and to secure a means by which to carry the 
bottle. Due to the construction of the bag, Customs stated that the wine bottle bag did not 
appear to be designed principally as an alternative for gift wrapping or merely a decorative 
cover for a wine or champagne bottle. In all three rulings, Customs found that the 
construction of the bottle bags ensured that they would be used as “protective packing.” 

Furthermore, Customs has stated that the substantiality of the container is a pertinent 
consideration in determining whether a wine bottle bag is classified in heading 4202, 
HTSUSA. See HQ 957464, HQ 960831 and HQ 960830 (cited above). The rationale is that 
substantial containers are more likely to be used for carrying purposes and are better able 
to protect their contents. The term “substantial” in this context refers not only to the ma- 
terial composition of the ar‘icle, but also to whether it has been designed for repetitive use. 
Substantial bettie bags are classified in heading 4202, HTSUSA. 

The instant wine bottle bag does not possess properties similar to the bottle bags which 
have been classified under heading 4202, HTSUSA. The wine bottle bag is insubstantial in 
the sense that it is not designed for travel or to store, protect or organize its contents. It 
does not have insulation or cushioning which would preserve or protect a wine bottle. The 
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subject wine bottle bag does not have any features that would facilitate the carrying of a 
wine bottle. While the bagis capable of re-use, it is designed principally as an alternative for 
gift wrapping and functions as an attractive means for presenting its contents. The thin 
woven textile fabric construction does not provide an added cushion of protection for the 
wine bottle in the event of any sudden blows to the bottle. The construction of the wine 
bottle bag thus ensures that it will be used as decorative packaging rather than protective 
packing or for convenient carrying ofa bottle. The bag is not constructed of materials dura- 
ble enough to indicate that it is intended to be used as a travel or storage bag; rather, its 
durability is consistent with its intended use as a gift bag, amore substantial substitute for 
wrapping paper but not durable enough for continued use for general purpose transport 
and travel. The lack of protective, storage and organizational properties precludes the sub- 
ject merchandise from classification under heading 4202, HTSUSA. 

Additionally, the EN to heading 4202, HTSUSA, excludes certain containers which are 
not specially shaped or fitted. Customs regards this requirement as a relevant consider- 
ation when classifying merchandise at the periphery of the heading. See HQ 960830, HQ 
960831 and HQ 963222 (cited above). Containers which are specially shaped or fitted are 
better suited for organizing and storing merchandise. Customs has stated that although 
there is no requirement that bags or similar containers of the second part of heading 4202, 
HTSUSA, be specially shaped or fitted, it is indicative of a 4202, HTSUSA, classification 
rather than aclassification in 6307, HTSUSA. See HQ 960830, HQ 960831 and HQ 963222 
(cited above). The wine bottle bags classified under heading 4202, HTSUSA, in HQ 960367 
and HQ 963222 (cited above) each had a separate circular shaped piece of fabric which 
formed the bottom of the bottle bags. Although not explicitly stated in the rulings, such 
specially shaped or fitted construction weighed in favor of classification under heading 
4202, HTSUSA.? 

While the “Wine Bottle/Liquor Bottle Gift Pouch” is of a size suitable for presenting a 
liquor or wine bottle and will be used for this purpose, it is not regarded as specially shaped 
or fitted. The bag does not have a specially shaped bottom formed from a separate piece of 
fabric nor does it feature internal fittings to accommodate a bottle. In addition, it is not 
shaped to the form of a particular bottle and is capable of holding bottles of various dimen- 
sions, as well as any number of smaller items. Given our previous conclusion that the wine 
bottle bag is not for protecting, storing and carrying, combined with the fact that the bag is 
not specially shaped or fitted, we conclude the wine bag is excluded from heading 4202, 
HTSUSA. 

Heading6307, HTSUSA, provides for other textile articles not more specifically provided 
for elsewhere in the tariff schedule. The EN to heading 6307, HTSUSA, state in pertinent 
part that the provision includes: domestic laundry or shoe bags; stocking, handkerchief or 
slipper sachets; pajama or nightdress cases; and garment bags other than those of heading 
4202, HTSUSA. Drawstring wine bottle bags are similar to exemplars such as laundry bags 
and shoe bags in that they may take the form of drawstring bags. 

The EN to heading 6307, HTSUSA, also states that travel bags and all similar containers 
of heading 4202, HTSUSA, are excluded from the heading. However, as stated above, the 
wine bottle bag is not a similar container of heading 4202, HTSUSA, and, thus, is not ex- 
cluded from heading, 6307, HTSUSA. 

We find that the “Wine Bottle/Liquor Bottle Gift Pouch” is similar to the wine bottle bags 
described as “decorative coverings” classified under heading 6307, HTSUSA. See HQ 
960831 and HQ 960830 (cited above). In HQ 960831, the wine bottle bag at issue was a deco- 
rative drawstring bag comprised of satin woven fabric. The bag did not feature any cushion- 
ing, insulation or interior lining. In HQ 960830 (cited above), the wine bottle bag at issue 
had an exterior surface covered with nylon textile flock and was decorated by a strip of 
white faux fur sewn around the top circumference of the bag. In both cases, Customs stated 
that the construction and appearance of the bags as a whole ensured that they would be 
used as decorative rather than protective packing for the bottles they transport. Further- 
more, emphasis was placed on the fact that the bags were principally designed as alterna 
tives to gift wrapping and functioned as an attractive means for presenting their contents 
The instant bottle bag is similar in that it does not provide added cushioning or insulation 
and is principally designed asan alternative to gift wrapping. The bottle bag will not be used 


2 We note that one other wine bottle bag classified in heading 4202, HTSUSA, did not have a separate piece of fabric 
which formed the bottom of the bag. However, we find that the thickness of the velveteen fabric was such that the 
protective nature of the bag justified classification under heading 4202, HTSUSA. See HQ 960403 
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as protective packaging or as aconvenient method of carrying a bottle of wine. Accordingly, 
we find that the “Wine Bottle/Liquor Bottle Gift Pouch” is classified under heading 6307, 
HTSUSA. 


Holding 
The subject merchandise is classifiable under subheading 6307.90.9989, HTSUSA, 
which provides for other made up articles, including dress patterns: other: other: other 
other: other. The applicable general column one rate of duty is 7 percent ad valorem. 
PD D80909 dated August 24, 1998, is hereby revoked in accordance with 19 U.S.C 


525(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 


JOHN E. ELKINS 
for John Durant, Director, 
Commercial Rulings Division 
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